it is  rather obvious that giving the miners the right to
waive  their Part 90 rights so as  to remain working  in an at-
mosphere which has more tharr- 1.0 milligram of respirable  dust
is  causing miners,   such as Mullins,   to  avoid a transfer out
of dust because of a dislike of the  job which is offered  to  them
or because they distrust the sampling methods which are being
used to assure  that they are not exposed  in existing positions,
or in positions  to which they may be  transferred,   to more  than
1.0  milligram of dust.     If they were  compelled to  transfer to
a job in an atmosphere of not more  than  1.0  milligram of dust,
they would not continue to work,   as Mullins  has done,   in an
atmosphere which may be exposing them to as  much as   3.0 milli-
grams of dust.

MSHA may not be doing all that'it should in connection
with sampling the working environment of Part  90 miners be-
cause Mullins  testified that he expressed  to MSHA's  inspec-
tors  his  belief  that B-E was  excessively watering his working
environment only on the days when he was wearing a respirable-
dust  sampler   (Tr.   41;   66).    Mullins  stated  that one of the in-
spectors  agreed with him   (Tr.   67} .     Mullins  also made  the  al-
legation about excessive watering in his  letter  to Congress-
man Perkins   (Exh.   15),   but Mr.  Ford answered the Congress-
man's  letter by stating,  among other things,   that MSHA could
take  no  action pertaining to Mullins1   complaint about exces-
sive  watering because  that was one of the ways  that respira-
ble  dust may legally be reduced   (Exh.   17} .

On  the other hand,   section  90,300 (a)   requires the opera-
tor  to  submit a revised respirable-dust  control  plan if he
changes  his  dust-control procedures in order  to reduce  the
respirable dust in a Part 90 miner's working environment.
In this proceeding,  if an inspector agreed  that Mullins1
working environment was being maintained at  no more  than  1.0
milligram by excessively watering Mullins1   working place
only on the days when Mullins was wearing  a  respirable-dust
sampler,   then the inspector should have examined B-E's dust-
control  plan  to determine whether the plan  provided  for the
extensive watering that was being done when  Mullins'   working
place  was  sampled.     If the dust-control  plan  did not provide
for the amount of watering which was being done when Mullins1
working place was  sampled,   it would  seem to be appropriate
in such a case  for MSHA to require  that B-E  submit a revision    .
to its  dust-control plan requiring extensive  watering,   and
should have made  certain that the revised plan was continu-
ally used on a daily basis  so that Mullins would never have
been  exposed to more than 1.0 milligram of dust,  as  required
by section  90.3 (a)   of the Regulations.

The discussion above is not meant to be  critical of
MSHA  for its  administration of the  respirable-dust program
because  I  am  sure  it is  a very difficult  aspect of the mine

I860MSHA's jurisdiction (Exh. 17).                             j
